


Materials for Intersection of Substantive Rights and Process

· Preamble of Oklahoma Constitution

· Oklahoma Constitution Art. 2, Sec. 2 – Inherent Rights

· Oklahoma Constitution Art. 2, Sec. 6 – Courts of Justice Open – Remedies for Wrongs – Sale, Denial or Delay

· Oklahoma Constitution Art. 2, Sec. 7 – Due Process of Law

· Oklahoma Call for Reproductive Justice v. Drummond, 2023 OK 24, 526 P.3d 1123, 8 (Art. 2, Sec. 7, provision for substantive due process rights; Art. 2, Sec. 2, “creates an ‘inherent right to life’ as well as ‘liberty’.”);  Kauger, J., concurring,  ¶ 2 (invoking Constitution’s Preamble.); Combs, J., concurring, ¶ 2 (discussing inherent substantive due process rights.); Darby, J., dissenting, ¶ 12 (inherent rights guaranteed by § 2, are qualified, not absolute, and subject to regulation by the legislature for the public welfare.);  Kuehn, J., dissenting, ¶ 5 (“[w]e begin with looking at the language of the Constitution itself. Only if it is ambiguous do we look elsewhere.”)

· Griggs v. State ex rel. Oklahoma Dept. of Transportation, 1985 OK 51, 702 P.2d 1017, ¶ 6 (sovereign immunity does not violate right of access to the courts provided by Const. Art. 2, § 6.)

· St. Paul Fire & Marine Ins. Co. v. Getty Oil Co., 1989 OK 139, 782 P.2d 915, ¶ 15 (Art. 2, § 6, is “a mandate to the judiciary and was not intended as a limitation on the legislative branch of government.”); ¶ 16 (“Art. 2, § 6 does not promise a remedy to every complainant. Rather it requires that a complainant must be given access to a court if he has suffered a wrong which is recognized in the law.”); ¶ 24 (“… the right of access to the courts protects only those substantive rights which have vested” which are “fundamental rights.”)  

· Harry R. Carlile Trust v. Cotton Petroleum Corp., 1986 OK 16, 732 P.2d 438, ¶ 25 (prohibiting retroactive effect of the Supreme Court decision and giving the opinion effect only to future OCC orders.)

· McGehee v. Florafax Intern., Inc., 1989 OK 102, 776 P.2d 852, ¶¶ 9-14 (giving Burk v. K-Mart Corp., 770 P.2d 24 (Okla. 1989) retroactive effect since “[n]o ‘manifest injustice’ will result from requiring appellees to defend against appellant’s claim.”); Opala, J., concurring in result (“I would give prospective effect to this court’s pronouncement in Burk v. K-Mart Corp., Okl., 770 P.2d 24 [1989], and apply it solely to that case, to cases like this one, which were then pending in the trial or appellate litigation process, and to claims which have arisen since the date mandate was issued in Burk.”)

· Bosh v. Cherokee County Governmental Building Authority, 2013 OK 9, 305 P.3d 994, ¶ 27 (answering certified questions from a federal district court by finding that the sovereign immunity of the Oklahoma Governmental Torts Act does not bar an Oklahoma constitution-based excessive force claim against county jailers and that the present opinion recognizing such a claim is retroactive to “all matters which were in litigation pipeline, state and federal,” when a  particular, non-precedential Court of Civil Appeals case was decided, as well as to any claim which arose after that decision.) The Opinion, ¶ 26, noted that its holding’s retroactively “will help to maintain a proper balance for law enforcement officials to constrain detainees as needed, but without using unnecessary excessive force that can cause permanent injuries to detainees” and that “[r]etroactive application will only further and advance proper behavior.”

· Oklahoma Gas and Electric Co. v. State ex rel. Oklahoma Corporation Commission, 2025 OK 15, 565 P.3d 418, ¶¶ 65-69 (giving prospective effect only, including as to the claimant’s victory before the OCC and the Supreme Court, based on a statutory construction, to avoid disruption of existing contractual relationships and to allow for adjustment.)  



