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1.	Summary judgments cannot be deemed confessed under District Court Rule 4.  But what can we do?
· The first requirement of every summary judgment, regardless of whether anyone responds, is that: 
· Movant provides a numbered list of undisputed facts. 
· These facts must be supported by evidence.  The evidence must, in fact, support the proposed fact.  See 12 O.S. 2056; District Court Rule 13.
· Movant provides legal argument and authority why these undisputed facts entitle them to judgment as a matter of law. 
· The non-movant’s obligation is then to:
· Respond and dispute the movant’s proposed statements of fact by:
· Presenting conflicting evidence
· Showing that movant’s evidence does not support proposed statement of fact
· Showing that, even if the fact itself is undisputed, reasonable minds could differ on some key inference taken from it
· Presenting additional facts that are material and demonstrate movant is not entitled to judgment, notwithstanding the undisputed facts. 
· Provide legal argument and authority why (1) there is a disputed fact precluding judgment as a matter of law, or (2) even if the facts are undisputed, those facts do not entitle movant to the relief sought. 

· What happens if the non-movant does not do its job? Can we just grant summary judgment to movant? No. 
· The burden of the movant to demonstrate undisputed facts (supported by evidence) and legal authority entitling it to judgment exists “whether or not any counter statement is filed by the non-moving party.”  Evers v. FSF Overlake Associates, 2003 OK 54, ¶ 9; 77 P.3d 581.
· In Spirgis v. Circle K Stores, Inc., 1987 OK CIV APP 45, 743 P.2d 682 (approved for publication by the Oklahoma Supreme Court), the court clarified that motions for summary judgment cannot be deemed confessed under District Court Rule 4; Rule 13 is the more specific rule and does not provide for it.  
· Rather, under Rule 13, if a party fails to respond, it has not confessed judgment; but all material facts in movant’s statement which are supported by admissible evidence are deemed admitted. 
· No response is necessary to challenge proposed facts that are not supported by evidence; they cannot be deemed admitted. 
· And the movant must be entitled to judgment under the supported undisputed facts. 

· As a practical matter, what should the court do to consider a motion for summary judgment when the movant did not respond? 
· Examine movant’s proposed facts and if they are supported by evidence. 
· All facts properly supported by the evidence are then deemed undisputed. 
· Consider movant’s legal arguments and whether it is entitled to judgment under the undisputed facts. 

2.	What are some key distinctions between motions to dismiss and motions for summary judgment, and how can they lead to a reversal (or an affirmance)?
· Motions to dismiss for failure to state a claim test whether the allegations in the pleadings support a claim; summary judgments test whether the undisputed facts supported by evidence support judgment as a matter of law.  Why does this matter?

· Unlike a summary judgment, if you are granting a motion to dismiss, you must consider whether leave to amend is required under 12 O.S. 2012(G):

· This is perhaps one of the top two most common reasons for an order to be reversed on appeal that we see – failure to grant leave to amend or to address it.
  
· Section 2012(G) states:

·  FINAL DISMISSAL ON FAILURE TO AMEND. On granting a motion to dismiss a claim for relief, the court shall grant leave to amend if the defect can be remedied and shall specify the time within which an amended pleading shall be filed. If the amended pleading is not filed within the time allowed, final judgment of dismissal with prejudice shall be entered on motion except in cases of excusable neglect. In such cases amendment shall be made by the party in default within a time specified by the court for filing an amended pleading. Within the time allowed by the court for filing an amended pleading, a plaintiff may voluntarily dismiss the action without prejudice.
· Duty to grant leave to amend if the defect can be remedied is mandatory, per the Oklahoma Supreme Court (and the statute’s language itself).  Fanning v. Brown, 2004 OK 7, 85 P.3d 841. 
· How to address? 
· Either grant leave to amend, and set a time period to do so, if the defect can be remedied, or
· Include in your order a statement that the defects in the petition cannot be cured.  
· A defect be cured if the claim does not exist rather than the claim has been defectively stated. See Lockhart v. Loosen, 1997 OK 103, 943 P.2d 1074.
  
· Some other points: 
· Sometimes the trial court’s order will grant a dismissal and will not state whether it is with or without prejudice.
· First, granting a motion to dismiss with leave to amend is not a final appealable order.  See Brown v. Founders Bank and Trust Co., 1994 OK 130, ¶ 8, 890 P.2d 855; Sanders v. Turn Key Health Clinics, 2025 OK 19, ¶8. N.5, 566 P.3d 591.  When a court has been dismissed and the defect can be remedied, the order is not a final appealable order.  See Kelly v. Abbot, 1989 OK 124, 781 P.2D 1188.  
· Though COCA divisions vary, some treat an order that merely stated “dismissed,” as interlocutory, because it does not address whether leave to amend should be granted, or find the defect is incurable.  
· This is a gray area.
· This may be exactly what you mean, and you may be waiting for the parties to seek leave to amend (if they have not requested), or you may not intend the order to be final.  
· However, if that is not what you intend, then it may be good practice to include clearer language in your order, either granting leave to amend or finding the defect is incurable. 
· Note, 2012(G)’s requirement of leave to amend does not limit its application to failure to state a claim.  
· This creates some confusion or lack of clarity, because there are some grounds which could or could not be cured by an amendment.  (For instance, a motion to dismiss based on standing, or subject matter or personal jurisdiction). 
· Sometimes in those cases, the trial court will dismiss with prejudice, but does not find the defect is incurable, etc., because the issue is not factual. 
· We generally do not reverse in those cases due to failure to grant leave to amend or state the defect is incurable when it is a jurisdictional or standing issue.  Thus far, this seems to be acceptable to the Court. 
· This may be due to the fact that, on jurisdictional grounds in particular, the trial court can consider facts outside the motion to dismiss and makes a determination from the party’s facts whether jurisdiction exists.  So, this may not necessarily be an area leave to amend always applies.  

· A pet peeve and an important distinction: an order granting a summary judgment motion should never state that a party’s claim is dismissed.  That order should grant judgment.  
· As addressed, if you are dismissing a claim, issues regarding 2012(G) apply that do not apply on summary judgment.  

· Converting motions to dismiss to motions for summary judgment:
· Under 12 O.S. § 2012(B), “if, on a motion asserting the defense numbered 6 of this subsection to dismiss for failure of the pleading to state a claim up on which relief can be granted, matters outside the pleading are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and all parties shall be given reasonable opportunity to present all material made pertinent to the motion by the rules for summary judgment.

· Note, this rule applies to 2012(B)(6) motions.  It generally does not apply to other types of motions, such as 2012(B)(1), lack of subject matter jurisdiction.  A defendant can attach outside materials on the issue of jurisdiction without converting the motion to summary judgment.  See e.g. Osage Nation v. Bd. of Commissioners of Osage Cnty., 2017 OK 34, 394 P.3d 1224.  
· While the rule merely references when matters outside the pleading are “presented” this generally refers to attachment of some kind of evidence to the pleading.   
· It is fairly common for defendants to mention matters outside the pleadings in their introductions or even their arguments.  
· If the defendant does that, the trial court should not consider unsupported factual assertions on a motion to dismiss. 
· In our opinion, mentioning extraneous facts without evidence in a motion to dismiss does not convert it to a motion for summary judgment; because those unsupported facts should not be considered anyway. 
· If the parties do attach materials, and seek ruling on the basis of those materials, you should require the parties to treat the matter as a summary judgment, of course.  

3.	Attorney fee orders: what are they supposed to say and does the type of case matter? 
· An insufficient order granting attorney’s fees is also one of the most common reasons for reversing any order that we see in civil cases.  It largely boils down to lack of detail in the order, either about how the fees are calculated or what factors were followed to determine the award.  Why is that? 

· In Fleig v. Landmark Construction Group., 2024 OK 25, 549 P.3d 1208, the Oklahoma Supreme Court set forth some specific guidance about attorney fee orders, at least in cases concerning prevailing party-type attorney fees: 
· In that case, one party had moved for fees, and the parties asked the trial court to simply give them a number.  Therefore, there was no record or order showing how the trial court got the fees.
· The Court reversed and explained:
· State ex rel Burk. v City of Okla City, 1979 OK 115, 598 P.2d 659 sets for the evidence the movant must present when seeking fees and what the trial court must do to review an award under abuse of discretion standard.
· Fleig expresses that “a trial court order awarding attorney fees must, with specificity of facts and computations to support an award, including findings of fact regarding hours spent, reasonable hourly rates and the value placed on additional factors in each case.”
· Further, “a trial court order awarding attorney fees must set forth with specificity the facts and computation to support the award.  The trial court must make findings of fact incorporated into the record regarding the hours spent, reasonable hourly rates, and the value placed on additional factors.”

· Based on Fleig, when the order (or perhaps the record) does not contain the findings of fact necessary for us to review the basis of the fee award, we must reverse it and send it back for an order that complies.   The takeaway – draft a detailed order that identifies (1) hourly rate; (2) hours spent; (3) the value placed on the various Burk factors; (4) anything else you deem relevant to the award.

· What about other types of cases?  Divorces, for example, or child custody proceedings, or others where it is unclear whether Burk applies, or where the Finger factors apply?  How does Fleig fit?

· How and if to apply Burk is not always clear; and the Oklahoma Supreme Court has also not expressly said whether Fleig applies.  
· See e.g. In re Adoption of Baby Boy A, 2010 OK 39, ¶ 32, n.12, 236 P.3d 125 (in actions of equitable cognizance, consideration of relevant Burk criteria to determine reasonableness of fees is discretionary).

· Ways this has been handled by COCA:
· Case 121,745 (Hixon/Barnes/Huber):  Reversing order; acknowledging it is unclear whether Fleig applies in a case where fees are awarded according to judicial balancing of the equities, but noting it provides meaningful guidance that in that case; order did not provide information such as rate, which hours charges deemed reasonable, hours excluded, costs included or how court arrived at award to allow for review. 
· Case No. 122,464 (Wiseman/Fisher; Blackwell dissenting): custody case;  recognizing Oklahoma Supreme Court has not recognized Burk or Fleig, and applying Burk is discretionary; but noting both cases provide helpful guidance in equity cases when the question of setting reasonable attorneys fees arises “guidance the district courts should following the absence of compelling counter-factors disclosed in the record.”; reversed because was unable the legal basis for the award (but appeared to include some Finger factors) or to determine calculation from the order.  Dissent maintained that there was adequate explanation in the record by the trial court for the award, based on statements in the record. 
· Case No. 121,966 (Blackwell/Wiseman/Fischer): Noting Burk is discretionary and Fleig has not specifically been applied in judicial balancing of equity cases but provide meaningful guidance; reversing for award with sufficient findings to allow for review, because neither hearing transcript nor order indicated how award was calculated.
· Takeaway: in a judicial balancing of the equities case, not all Burk factors may apply, and the basis may be different, i.e., the Finger factors. 
· Burk and some of its factors may still be helpful when setting the fee itself, though failure to follow Burk alone would not be abuse of discretion; 
· If you are applying Finger, set out your considerations for that; 
· Best practice would be to follow Fleig and tell where you got the rate, the hours spent, or how you calculated the fee. 
· The purpose of this is to allow for review of the order to determine the legal basis of the award and the amount awarded is supported, within discretion.  Even if Burk does not quite fit, an explanation of the basis of the award and what factors do fit would hopefully comply with Fleig.  

4.	Any other recent trends?  
· Juvenile cases. 
· Under 10A O.S. §1-4-904(B)(5), if a child has been adjudicated deprived, the parent has been given at least three months to correct conditions.  
· Due process requires that “the particular conditions a parent allegedly failed to correct, to be specified in (1) the State’s application to terminate parental rights; (2) jury instructions; (3) verdict forms; and (4) the final order terminating parental rights.  In re T.T.S., 2015 OK 36, ¶15, 373 P.3d 1022.  
· Lately, we have had to reverse several cases terminating parental rights on due process grounds because the conditions on which the parent was adjudicated are not the same ones that are addressed in termination application, termination trial, jury instructions or final order. 
· Parents must be given adequate notice of why they are going to lose their children and what they have to do to prevent it.
· This is not a new concept. 
· It is not clear if this is a broader trend or just a coincidence that we have had multiple cases from different panels lately around the same time. 
· These cases had a voluminous record, or multiple children, changes in judge, and attorneys etc., so best guess is this is inadvertent, not lack of knowledge of this requirement, and some wires got crossed about what the varying grounds were.
·  Just in case, this is something to look out for and make sure these grounds have all been the same before proceeding to trial, when instructing the jury, and drafting the final order.   
· If for some reason these grounds do not match up, a termination will likely be reversed for due process violations if appealed; the appropriate thing would be to correct this issue before trial and give parents additional time to correct this condition, or if there are multiple grounds, not proceed on grounds for which the parent did not receive proper notice.
